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preceding month. in the form prescribed by the city. Such form shall include all 

information necessary for the computation. collection and subsequent distribution of the 

tax as the city may require. A remittance for the amount of the tax due shall accompany 

each return. Each return shall be signed by the hotel operator or his duly authorized 

agent. 

§ 727.12. Administrative procedures generally. 

The administrative procedures for the assessment. collection and refund of the tax 

authorized by this article shall conform as closely as possible to those for the business 

and occupation tax; Provided. That the city treasurer is authorized to establish different 

or additional procedures to aid in the efficient administration of the tax. 

§ 727.13. Violations and penalties. 

(a) It shall be unlawful for any person to willfully refuse to collect or to pay the tax or to 

willfully refuse to make the return required to be made by this article; or to willfully make 

any false or fraudulent return or false statement in any return with the intent to defraud 

.9..O.Y.-taxing authority; or to willfully evade the payment of the tax. or any part of the tax; 

or for any person to willfully aid or abet another in any attempt to evade the payment of 

the tax. or any part of the tax; or for any officer. partner or principal of any corporation 

or association to willfully make or willfully permit to be made for such corporation or 

association any false return. or any false statement in any return authorized by this 

article. with the intent to evade the payment of such tax. 

(b) Any person willfully violating any of the provisions of this article shall. for the first 

offense. be guilty of a misdemeanor and upon conviction shall be subject to the penalty 

set forth in section 101.99 of these Codified Ordinances. 

(c) Every prosecution for any offense arising. under this article shall be commenced 

within three years after the offense was committed. notwithstanding any provision of 

these Codified Ordinances to the contrary. 

(d) Proceedings against any person under this section shall be initiated in the county of 

the state wherein such person resides if any element of the offense occurs in such 

county of residence. or if no element of the offense occurs in such county of residence. 
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in Kanawha County. 

(e) For the purposes of this section, the term: 

(1) "Willfully" means the intentional violation of a known legal duty to perform any 

act required to be performed by any provision of this article in respect of which the 

violation occurs; provided, that the mere failure to perform any act shall not be a willful 

violation under this article. A willful violation of this article requires that the defendant 

have had knowledge of or notice of a duty to perform such act, and that the defendant. 

with knowledge of or notice of such duty. intentionally failed to perform such act. 

(2) "Evade" means to willfully and fraudulently commit any act with the intent of 

depriving the City of payment of any tax which there is a known legal duty to pay. 

(3) "Fraud" means any false representation or concealment as to any material 

fact made by any person with the knowledge that it is not true and correct, with the 

intention that such representation or concealment be relied upon by the city. 

§ 727.14. Interest and penalties. 

(a) The tax imposed and levied by this article, if not paid when due, shall bear interest 

at the rate of six percent per annum from the due date of the return until paid. 

(b) If any hotel operator fails to make the return of any quarterly installment required by 

this article, or makes his return but fails to remit in whole or in part the proper amount of 

tax, there shall be added to the amount of tax unpaid, from the date such tax should 

have been paid, a penalty in the amount of five percent of the tax for the first month, or 

fraction of a month, of delinquency and one percent of the tax for each succeeding 

month, or fraction of a month. of delinquency; provided, that if such failure is due to 

responsible cause, the city treasurer may waive in whole or in part these penalties. 

(c) Interest and penalties may be collected in the same manner as the tax imposed by 

this article. 

§ 727.15. Priority of tax in receivership. bankruptcy. similar proceedings. 

In the distribution, voluntary or compulsory, in receivership, bankruptcy or otherwise of 

the property or estate of any person, all taxes due and unpaid authorized under this 
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and liens. except taxes and debts due to the United States. which, under federal law. 

are given priority over the debts and liens created by municipal ordinance for this tax. 

and taxes and debts due to the state. Any person charged with the administration or 

distribution of any such property or estate who shall violate the provisions of this section 

shall be personally liable for any taxes accrued and unpaid which are chargeable 

against the person whose property or estate is in administration or distribution. 

§ 727.16. Liability of officers of associations or corporations. 

If the taxpayer is an association or corporation. the officers actually participating in the 

management or operation of the association or corporation shall be personally liable. 

jointly and severally. for any default on the part of the association or corporation; and 

payment of tax, fines. additions to tax or penalties which may be imposed by state law, 

city ordinance, or other authority may be enforced against such officers as against the 

association or corporation which they represent. 

, Mayor 
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CITY OF NITRO 
COUNCIL MINUTES 
NOVEMBER 18, 2008 

CALL TO ORDER: Mayor Rusty Casto called the meeting to order at 7:30 pm in Council Chambers. 
Attending with Mayor Casto were Recorder Rita Cox, Councilmen at Large Jim McKay, Dave Casebolt, 
and Bob Fields, Ward I Councilman A. A. "Joe" Savilla, Ward 3 Councilman Craig Matthews, and Ward 4 
Councilman Bill Javins, and City Treasurer John Young. Absent were City Attorney Richie Robb and 
Ward 2 Councilman Bill Racer. 

INVOCATION/PLEDGE OF ALLEGIANCE: The Invocation and Pledge were led my members of the 
2008 girls soccer team. 

FUTURE DATES OF COUNCIL: Mayor Casto announced the future dates of Council are to be Tuesday, 
December 2,2008 and Tuesday, December 16,2008. 

APPROV AL OF COUNCIL MINUTES: COUNCiLMAN SA VILLA MOVED THE MINUTES OF 
OCTOBER 21 AND NOVEMBER 4, 2008 MEETINGS OF COUNCIL BE APPROVED AS WRITTEN 
WITH A SECOND BY COUNCILMAN JA VINS. Councilman Matthews requested a correction be made 
in the November 4, 2008 minutes referring to Councilman Racer bdng in attendance to show that 
Councilman Racer was not in attendance. Recorder Cox said she would make that correction. VOTING 
FOR THE MOTION WERE COUNCILMEN MCKAY, SA VILLA, MATTHEWS AND JA VINS AND 
RECORDER COX. ABSTAINING WERE COUNCILMEN CASEBOLT AND FIELDS. THE MOTION 
CARRIED. 

NITRO HIGH SCHOOL GIRLS SOCCER: Mayor Casto introduced the 2008-2009 girls soccer team to 
honor them for winning the WV State Championship. 

OLD BUSINESS: 

DAFFODIL PLANTING: Mayor Casto invited all members of Council and the public to attend a public 
thank you to Harvey Peyton and Public Works and press coverage of the final daffodil bulbs being planted 
on Thursday, November 20,2008 at 2:00 pm across from the Peyton Law Offices. Hot chocolate wiII be 
served. Mayor Casto announced that Harvey Peyton will be December Citizen of the Month. 

FIRST READING TAX ORDINANCE AMENDING ORDINANCE 96-05 AND AN ORDINANCE TO 
PROVIDE ECONOMIC DEVELOPMENT TAX CREDITS TO BE APPLIED AGAINST THE 
BUSINESS AND OCCUPATION TAX BY BUSINESS THAT SATISFY THE STATED 
QUALIFICATIONS: John Montgomery, Chairman of the Ordinance Committee, presented Council with a 
First Reading of the Ordinance to Provide Econmic Development Tax Credits to bed Applied against the 
Business and Occupation Tax. He stated the Ordinance came out of the Nov. 6 meeting of the Ordinance 
Committee and contains recommendations made by that committee. City Attorney Richie Robb had 
reviewed the ordinances and concurs with it. By passing this ordinance it would amend Ord. 96-05 which 
was originally enacted for the Nitro Marketplace development. Ordinance 96-05 could not be used again 
after January 1,2009 and the amended ordinance would contain four classes of businesses eligible for tax 
credits: manufacturing; tangible property, real or personal; service business; business that furnish property 
for hire. The ordinance requires a business to have a five employees or an annual yearly income of 
$500,000.00 or more. It is a four year decreasing ordinance: 100% year one; 75% year two, 50% year 3; 
and 25% year four. In the case of expansion tax credits will apply to income from the expansion. The 
credit can transfer to another owner. The tax credit will also apply to businesses annexed into the city. The 
tax credit cannot be used by business using Ord. 96-05. Non-payment ofB&O will negate tax credit. The 
Treasurer will review and make recommendations and Council will vote for or against tax credit being 
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extended. The effective date would be January 1,2008. Mr. Montgomery said the ordinance will require a 
public hearing to be held due to the fact that revenue is involve. COUNCILMAN SA VILLA MOVED 
THE ORDINANCE AMENDING ORDINANCE 96-05 AND AN ORDINANCE TO PROVIDE 
ECONOMIC DEVELOPMENT TAX CREDITS TO BE APPLIED AGAINST THE BUSINESS AND 
OCCUPATION TAX BY BUSINESS THAT SATISFY THE STATED QUALIFICATIONS BE PASSED 
ON FIRST READING. THE MOTION WAS SECONDED BY COUNCILMAN MCKAY. VOTE WAS 
UNANIMOUS FOR THE MOTION. Mr. Montgomery recommended the public meeting be held prior to 
or during the next Council meeting and advertisement be done for that. Recorder Cox said she would do 
that. 

STREETSCAPE UPDATE: Councilman Casebolt said that the first application for Streetscape had been 
submitted and it would be approximately six to twelve weeks before there was a response. If this 
application is accepted then a grant application will have to be done. Councilman Casebolt asked if the City 
had a grant writer. Mayor Casto said that Robin Smith was potentially a grant writer. Councilman 
Casebolt asked ifmoney has to be approved for a grant writer. Councilman Savilla suggested that Marshall 
University be approached for assistance in grant writing. Councilman Casebolt said the grant work would 
have to be in by the end of March. 

NITRO DEVELOPMENT AUTHORITY REPORT: Councilman McKay said the Authority met the 
previous Tuesday and he distributed a copy of the financial information. He said the nominations for board 
members should be ready in December and Councilman McKay should have them by January. He also 
reported that members of the NDA would like to be involved in beautification. He also said the War 
Museum and the VFW and the Convention and Visitor Bureau could operate together to save operating 
costs. 

NEW BUSINESS; 

SPEED LIMIT REDUCTION KANAWHA AVE. S., MICHIGAN AVE, AND CONNECTING 
STREETS: Councilman Javins said he had received a petition from homeowners on Kanawha Ave. S. 
requesting a speed limit reduction on their street from 25 mph to 15 mph. He said the Nitro Police 
Department recommended the following streets be reduced: Michigan Ave., Old County Road, Spring St., 
River Ave., Dupont Lane and Owens St. COUNCILMAN JAVINS MOVED THE SPEED LIMIT 
REDUCTION BE MOVED TO STREET COMMITTEE WITH A SECOND BY COUNCILMAN 
SA VILLA. VOTE WAS UNANIMOUS FOR THE MOTION. 

ATTORNEY REPORT: City Attorney Richie Robb was not in attendance. 

TREASURER REPORT: City Treasurer John Young referred Council to the fmancial statement through 
October. By October 31 SI the City of Nitro had brought in 31 % of the projected revenue. The city has 
spent 36% of the annual budget and has received a net income of $219,413.00 which has to keep the city 
going through February and taxes begin coming in during March. Also revenue is down on lottery receipts. 
There is no definite amounts coming in from table games. Councilman Savilla asked if the recommendation 
would be from the Treasurer to go carefully with spending. Treasurer Young said he would advise that. He 
said that there is a proposed 9% increase on the PEIA health insurance. Councilman Javins asked if the 
Mayor and Treasurer are still signing off on purchases. Mayor Casto said that was still the policy. 
Treasurer Young said the Nitro Police Dept. had received grant money to pay overtime for DUI checkpoints 
through the holiday and a $30,000.00 grant had been received for seven rear view mirror cameras and one 
radar. Councilman Matthews asked the status of the grant application for the Nitro Fire Dept.'s request to 
the county for a compressor. Treasurer Young said he thought it had been approved but they had not 
fmished the paper work on it. He said the roof of City Hall is leaking very badly and was going to have to 
be dealt with. Mayor Casto said there is an air conditioner on the roof which complicates the project. 
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COUNCIL COMMENTS: 
Mayor Casto infonned Council that a meeting would be held on Dec. II, 2008, time to be announced, 
concerning the request of residents to abandon Cedar St. He also wished Council a Happy Thanks giving. 

Councilman Javins thanked Councilman McKay on his work with the NDA and John Montgomery on his 
work on Ordinances. 

Councilman Matthews thanked Public Works for work on Christmas Lights. He said the ceremony 
following the parade on Dec. 6 will be held at the comer of 21 sl St. and 1st Ave. along with the Nitro High 
Show Choir and others. Bank St. will be closed for the ceremony. 

Councilman Savilla wished everyone a Happy Thanksgiving and commented on the fact that there are a lot 
of health problems. He also said there was a problem on Bailes Drive and 40th St. and asked Mayor Casto 
to follow up on it. 

Recorder Cox reported that prior to the next Council meeting, December 2,2008 at 7:00 pm a 
representative from RC & D, Jackie Byars, wiII be having a public meeting. She thanked Councilman 
McKay, Treasurer John Young, and John Montgomery for their work and she thanked Councilman Craigt 
Matthews for his work in Parks and Recreation. 

Councilman Fields thanked the City for the carpet at the Library on behalf of Karen Boggess. She invited 
Council to come and see the carpet. Mayor Casto thanked Councilman Fields for his help in the project. 

Councilman Casebolt asked about the possibility of a pedestrian walkway when 40th St. bridge is being 
replaced. Councilman SavilIa said he did not have knowledge of that. He did know that the slip on 31 sl St. 
may be repaired for emergency vehicles. 

Councilman McKay wished everyone a Happy Thanksgiving and thanked people for attending the meeting. 
He thanked John Montgomery for his work on ordinances and thanked John Young for his work. 

PUBLIC COMMENTS: 
Bob Schamber said he thought this was a good Council and is happy to see Christmas lights. He said the 
Library carpet looks very good. 

Capt. Javins said a letter needs to written to Bank St. businesses about closing for Dec. 6. 

ADJOURNMENT: 
COUNCILMAN MATTHEWS MOVED THE MEETING BE ADJOURNED WITH A SECOND BY 
COUNCILMAN SA VILLA. VOTE WAS UNANIMOUS FOR THE MOTION. 

RUSTY CASTO, MAYOR 

... ,'1 

~. /~~( & tOi, 
RITA COX, RECORDER 
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ORDINANCE NoDer -

An Ordinance to amend and reenact Ordinance 96-05 of the Ordinances of the 

City of Nitro, West Virginia, and to enact Section 711.33, Article 711 of the 

Codified Ordinances of the City of Nitro, West Virginia, all relating to business 

and occupation tax credits, prohibiting the usage of Ordinance 96-05 to grant any 

new business and occupation tax credits after a specified date; authorizing a new 

business and occupation tax credit for certain qualified businesses; providing 

definitions; authorizing a four year decreasing tax credit for qualified new or expanded 

manufacturing businesses; authorizing a four year decreasing tax credit for qualified 

new or expanded retail and wholesale business facilities; authorizing a four year 

decreasing tax credit for qualified new or expanded service business facilities; 

authorizing a four year decreasing tax credit for qualified new or expanded multi-unit 

commercial business facilities; authorizing a four year decreasing tax credit for qualified 

annexed manufacturing, retail and wholesale, service, and multi-unit commercial 

business facilities; requiring jobs created to be within the City; authorizing the transfer of 

credit to the purchaser of a qualified business; authorizing the City treasurer to develop 

necessary forms; authorizing the City Treasurer to audit businesses using the tax credit; 

requiring the forfeiture of credit use by a taxpayer not paying the 8&0 tax in a timely 

manner; and authorizing the City Treasurer to make determinations on the forfeiture or 

carry-over of the tax credit. 

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF NITRO, WEST 

VIRGINIA that Ordinance 96-05 be amended and reenacted, and that Article 711 of the 

Codified Ordinances of the City of Nitro, West Virginia be amended and reenacted by 

adding thereto a new section designated 711.33, all to read as follows: 

ORDINANCE NO. 96-05 

AN ORDINANCE TO PROVIDE TAX INCENTIVES FOR ECONOMIC DEVELOPMENT 

TO INDUSTRIAL AND COMMERCIAL DEVELOPERS, GRANTING TAX CREDITS 
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ANDIOR REBATES UP TO ONE HUNDRED PERCENT (100%) OF THE BUSINESS 

AND OCCUPATION TAX PAID TO THE CITY. 

WHEREAS, The City of Nitro has a vital interest in aggressively pursuing 

economic development that will bring new jobs and resources to the City for the twenty­

first century; and 

WHEREAS, the addition of large commercial and industrial developments that 

bring increased traffic will benefit existing businesses and spur additional economic 

opportunities; and 

WHEREAS, the high land development and construction costs due to the hilly 

terrain, lack of public utilities, and limited access have impeded economic development, 

putting the City at a competitive disadvantage; and 

WHEREAS, other cities in the surrounding area are offering incentives to attract 

new economic development, putting the City at a competitive disadvantage; and 

WHEREAS, the granting of incentives to promote economic development that 

will provide growth, jobs, and tax revenue for the City is in the public interest; 

NOW THEREFORE, BE IT ORDAINED by the City Council of the City of Nitro, 

Kanawha and Putnam Counties, West Virginia, that Council hereby authorizes the 

following: 

The mayor may pursue agreements with industrial and commercial developers granting 

tax credits of up to one-hundred percent (100%) of the Nitro business and occupation 

tax owed as a result of constructing and developing or expanding a commercial or 

industrial facility; provided that any such agreement shall contain the following 

provisions: 
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a. An agreement by the developer that the commercial or industrial facility will 

provide a minimum of fifty (50) new jobs within twelve (12) months of the first day of 

occupation of the facility; and 

b. That Council review and approve any agreement proposed to be entered into 

between the City and/or the Nitro Development Authority with any industrial or 

commercial developer by resolution, with said agreement being made a part of the 

public record. 

That the mayor may enter into agreements with the Nitro Development Authority in 

order to carry out the purposes of this Resolution, under the same terms and conditions 

as set forth above: Provided, That on and after the first day of January, two thousand 

nine, this Ordinance 96-05 may not be used to grant any new tax credit or tax rebate to 

be applied against the municipal B&O tax imposed by Article 711 of the Codified 

Ordinances of the City of Nitro, West Virginia. 

AN ORDINANCE TO PROVIDE ECONOMIC DEVELOPMENT TAX 

CREDITS TO BE APPLIED AGAINST THE 

ARTICLE 711 

BUSINESS AND OCCUPATION TAX BY BUSINESSES 

THAT SATISFY THE STATED QUALIFICATIONS 

Business and Occupation Tax 

711.33. ECONOMIC DEVELOPMENT TAX CREDIT. 

(a). On and after the first day of January, two thousand nine, only the following tax 

credits may be used as incentives for the development and/or expansion of business 

properties in the City: Provided, That for purposes of this ordinance, in addition to the 

terms defined in Section 711.01 of the ordinances, the following terms shall have the 

meaning ascribed herein. 

(1). "Affiliate" means and includes all persons, as defined in this section, which 
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are affiliates of each other, when either directly or indirectly: 

(A) One person controls or has the power to control the other, or 

(B) A third party or third parties control or have the power to control two 

persons, the two thus being affiliates. In determining whether concerns are 

independently owned and operated and whether or not an affiliation exists, 

consideration shall be given to all appropriate factors, including common ownership, 

common management and contractual relationships. 

(C). The term "affiliate" includes a member of an affiliated group. 

(2). "Annexed business facility" means a business facility that is annexed into the 

City subsequent to the first day of January, two thousand nine. 

(3). "Base year employment" means the average employment within the City, 

which the qualified business utilized to conduct business taxable under Article 711 of 

these Ordinances during the twelve-month period immediately preceding first 

application for this credit. 

(4). "Business facility" means a building, or several buildings in a given area that 

are constructed in accordance with a development plan approved by the City Treasurer, 

such building or buildings to be primarily used for the buying and selling of goods and 

services including management information services. "Business facility" shall also 

include a factory, mill, plant, refinery, warehouse, or building or complex of buildings, 

including the land upon which it is located, and all machinery, equipment and other real 

and tangible personal property located at or within such facility that is used in 

connection with the operation of such facility in the manufacturing, compounding or 

preparing of tangible personal property for sale, profit or commercial use, and in the 

business of providing a manufacturing service. "Business facility" shall not include 

residential buildings used by transient individuals for temporary residential purposes or 

facilities used for gambling purposes. 

(5). "City" means the City of Nitro, West Virginia. 
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(6). "Corporation" includes any corporation, a joint-stock company and any 

association or other organization that is classified as a corporation under federal 

income tax law. 

(A) The term "corporation" includes a limited liability company if it is 

taxable as a corporation under federal income tax law. 

(7). "Expanded business facility" means any business facility situated in the City, 

other than a new business facility or annexed business facility, resulting from the 

acquisition, construction, reconstruction, installation or erection of improvements or 

additions to that existing business facility if such improvements or additions are 

purchased or constructed on or after the first day of January, two thousand nine. 

(8). "Full-time employee" means a permanent hourly employee of an eligible 

taxpayer, who is a West Virginia domiciled resident, and works in a qualified business 

more than eighteen hundred hours during the entire twelve-month period ending on the 

last day of the taxable year of the qualified business, such hours to include any 

combination of hours worked at the qualified business, hours of employer paid vacation 

leave and other employer paid leave, but shall not include unemployment 

compensation. Full-time employee does not include an employee who is a part-time, 

seasonal or temporary employee. 

(A). No combination of part-time, seasonal or temporary employees may 

be considered equivalent to a full-time employee. 

(8). No person who is not an employee (such as an independent 

contractor) may be considered a full-time employee. 

(C). An employee who moves to West Virginia in order to become a West 

Virginia domiciled resident in order to fill a new job may be counted as a full-time 

employee if he or she otherwise qualifies as a full-time employee. 

(9). "Management information services" means, and is limited to, data 

processing, data storage, data recovery and backup, programming recovery and 
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backup, telecommunications, computation and computer processing, computer 

programming, electronic information, and data management activities, or any 

combination of such activities, when not subject to regulation by the West Virginia 

Public Service Commission, when such activity or activities are carried on for the 

purpose of managing, planning for, organizing or operating any industrial or commercial 

business, or any enterprise, facility or facilities of an industrial or commercial business 

regardless of whether such industrial or commercial business or enterprise facility is 

located in this City. 

(10). "Mayor" means the Mayor of the City of Nitro, West Virginia. 

(11). "New business facility" means a business facility, other than an expanded 

business facility or an annexed business facility, that on or after the first day of 

January, two thousand nine, is newly constructed, purchased or leased by the taxpayer 

and located within the boundaries of the City, and is employed by the taxpayer in the 

conduct of a business the gross income of which is taxable pursuant to Article 711 of 

I 

these ordinances. The facility shall not be considered a new business facility in the I 
hands of the taxpayer if the taxpayer's only activity with respect to the business facility 

is to lease it to another person or persons. The facility may not have been purchased 

or leased by the taxpayer from a related or affiliated person. 

(12). "New employee" means a person residing and domiciled in this State, who 

was hired by the taxpayer to fill a new position or a new job in this City which previously 

did not exist in the taxpayer's existing business facility in this City prior to the date on 

which the taxpayer's qualified investment is placed in service or use in this City, or 

which came into existence when the taxpayer's qualified investment was placed in 

service or use in this City. In no case shall the number of new employees directly 

attributable to such investment for purposes of this credit exceed the total net increase 

in the taxpayer's employment in this City: Provided, That persons filling jobs saved as a 

direct result of taxpayer's qualified investment in property purchased or leased for 

business expansion on or after the first day of January, two thousand nine, may be 
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treated as new employees filling new jobs if the taxpayer certifies the material facts to 

the City Treasurer and the City Treasurer expressly finds that: 

(A) But for the new employer purchasing the assets of a business in 

bankruptcy under chapter seven or eleven of the United States Bankruptcy Code and 

such new employer making qualified investment in property purchased or leased for 

business expansion, the assets would have been sold by the United States bankruptcy 

court in a liquidation sale and the jobs so saved would have been lost; or 

(B) But for taxpayer's qualified investment in property purchased or 

leased for business expansion in this City, taxpayer would have closed its business 

facility in this City and the employees of the taxpayer located at such facility would have 

lost their jobs: Provided, however, That this certification may not be made unless the 

City Treasurer finds that the taxpayer is insolvent as defined in 11 U.S.C. § 101 (31) or 

that the taxpayer's business facility was destroyed in whole or in significant part by fire, 

flood or other act of God. 

(13). "New job" means a job at a qualified business located in this City, which did 

not exist in this City with the employer as of the first day of the second calendar month 

preceding the calendar month in which the qualified investment in the qualified 

business came into service or use. 

(14). "Ordinances" means the Codified Ordinances of the City of Nitro, West 

Virginia and those ordinances enacted by the City but which have not been 

incorporated into said Codified Ordinances of the City of Nitro, West Virginia. 

(15). "Partnership" means and includes a syndicate, group, pool, joint venture or 

other unincorporated organization through or by means of which any business, financial 

operation, or venture is carried on, which is classified as a partnership for federal 

income tax purposes for the taxable year. 

(A) The term "partnership" may include a limited liability company if it is 

not taxable as a corporation under federal income tax law. 
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(16). "Person" includes any natural person, corporation, partnership or limited 

liability company. 

(17). "Property" means real property, and improvements thereto, and new, 

tangible personal property, but only if such property was constructed, or purchased, on 

or after the passage of this section for use as a component part of an ongoing business 

operation located within the City. This term includes only tangible personal property with 

respect to which depreciation is allowable in determining the personal income tax or 

corporate net income tax liability of the business taxpayer, and has a useful life at the 

time the property is placed in service or use in this City of four years or more. Property 

acquired by written lease for a primary term of five years or longer, if used as a 

component part of an expanded business facility, shall be included within this definition. 

"Property", within the meaning of this definition, shall not include: 

(A). Repair costs, including materials used in the repair, unless for federal 

income tax purposes the cost of the repair shall be capitalized and not expended; 

(8). Motor vehicles licensed by the Department of Motor Vehicles; 

(C). Airplanes; 

(0). Off premise transportation equipment; or 

(E). Property which is acquired incident to the purchase of the stock or 

assets of a taxpayer, or which is property was or had been used by the seller in the 

seller's business in the City: Provided, That, the City Treasurer may waive this 

disqualification. 

(18). "Qualified business" means any business subject to the business and 

occupation taxes imposed by Article 711 of the Ordinances that, after the passage of 

this section, and in the first twelve (12) months of the business' existence in the City 

makes qualified investment in a new business facility that results in the next succeeding 

twenty-four (24) months in a full-time average work force of at least five (5) persons or a 

yearly gross income as defined in section 711.01 of this Article of at least five hundred 

thousand dollars ($500,000.00): Provided, That if the qualified investment is in an 

expanded business facility, the qualified investment shall occur in the first twelve (12) 
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months after approval is granted under subsection (k) of this section, and during the 

next succeeding twenty-four (24) months the qualified business' full-time average yearly 

work force shall increase by at least five (5) persons over base year employment or the 

qualified business' yearly gross income as defined in section 711.01 of this Article shall 

increase by at least five hundred thousand dollars ($500,000). "Qualified business" 

shall also include an affiliated group of taxpayers if such group elects to file a West 

Virginia consolidated corporation net income tax return under W. Va. Code § 11-24-1 et 

seq. 

(19) "Qualified investment" means a monetary investment, other than 

investment for regular or normal maintenance purposes, in either a new or expanded 

business facility located within the municipal boundaries of the City. 

(b) Manufacturing Business. 

(1) Any qualified business taxable under Section 711.06 of this Article shall 

be eligible for a decreasing tax credit to be taken over a period of four years, and 

applied against the taxpayer's business and occupation tax liability arising under said 

section 711.06. The first taxable year, for purposes of this tax credit, shall commence 

on the first day of the taxpayer's fiscal year immediately succeeding the month in which 

the qualified investment is first placed in service or use: Provided, That for purposes of 

this tax credit, each subsequent tax year shall commence on the anniversary date of 

the first taxable year. The total amount of the tax credit taken may not exceed the total 

amount of the qualified investment. The tax credit herein authorized shall be calculated 

as follows. 

(A). New manufacturing business facility. 

Calculation of Tax Credit. 

Percent of B&O tax liability 

Year used as a tax credit 

1st year 100% 

2nd year 75% 

3rd year 50% 
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4th year 25% 

5th year 0% 

(B). Expanded manufacturing business facility. The tax credit treatment 

accorded to the qualified investment in a qualified expanded manufacturing business 

facility shall be the same as that accorded to a qualified new manufacturing business 

facility: Provided, That the tax credit shall only apply to that incremental portion of the 

gross income directly attributable to the qualified investment in the expanded business 

facility. Upon determining the portion upon which the tax credit shall be applied, the tax 

credit shall be calculated as follows. 

Calculation of Tax Credit. 

Year 

1st year 

2nd year 

3rd year 

4th year 

5th year 

(c) Retail or Wholesale Business. 

Percent of B&O tax liability 

used as a tax cred it 

100% 

75% 

50% 

25% 

0% 

(1) Any qualified business that commences retail or wholesale sales activities 

within the corporate limits of the City that are taxable under Section 711.07 of this 

Article shall be eligible for a decreasing tax credit to be taken over a period of four 

years, and applied against the taxpayer's business and occupation tax liability arising 

under said section 711.07. The first taxable year, for purposes of this tax credit, shall 

commence on the first day of the taxpayer's fiscal year immediately succeeding the 

month in which the qualified investment is first placed in service or use: Provided, That 

for purposes of this tax credit, each subsequent tax year shall commence on the 

anniversary date of the first taxable year. The total amount of the tax credit taken may 

not exceed the total amount of the qualified investment. The tax credit herein 

authorized shall be calculated as follows. 

(A). New retail or wholesale business facility. 
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Year 

1st year 

2nd year 

3rd year 

4th year 

5th year 

Calculation of Tax Credit. 

Percent of B&O tax liability 

used as a tax credit 

100% 

75% 

50% 

25% 

0% 

(B). Expanded retail or wholesale business facility. The tax credit 

treatment accorded to the qualified investment in a qualified expanded retail or 

wholesale business facility shall be the same as that accorded to a qualified new retail 

or wholesale business facility: Provided, That the tax credit shall only apply to that 

incremental portion of the gross income directly attributable to the qualified investment 

in the expanded retail or wholesale business facility. Upon determining the portion 

upon which the tax credit shall be applied, the tax credit shall be calculated as follows. 

Year 

1st year 

2nd year 

3rd year 

4th year 

5th year 

(d) Service Business. 

Calculation of Tax Credit. 

Percent of B&O tax liability 

used as a tax credit 

100% 

75% 

50% 

25% 

0% 

(1) Any qualified business taxable under Section 711.11 of this Article shall be 

eligible for a decreasing tax credit to be taken over a period of four years, and applied 

against the taxpayer's business and occupation tax liability ariSing under said section 

711.11: Provided, That a service business that, at the time of the passage of this 

section, is paying taxes to the City under the service classification for work performed 

within the City, although its prinCipal place of business is without the City, shall be 
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eligible for a credit upon location of its principal place of business within the City. The 

first taxable year, for purposes of this tax credit, shall commence on the first day of the 

taxpayer's fiscal year immediately succeeding the month in which the qualified 

investment is first placed in service or use: Provided, That for purposes of this tax 

credit, each subsequent tax year shall commence on the anniversary date of the first 

taxable year. The total amount of the tax credit taken may not exceed the total amount 

of the qualified investment. The tax credit herein authorized shall be calculated as 

follows. 

(A). New service business facility. 

Year 

1st year 

2nd year 

3rd year 

Calculation of Tax Credit. 

Percent of 8&0 tax liability 

used as a tax credit 

100% 

75% 

50% 

4th year 25% 

5th year 0% 

(8). Expanded service business facility. The tax credit treatment 

accorded to the qualified investment in a qualified expanded service business facility 

shall be the same as that accorded to a qualified new service business facility: 

Provided, That the tax credit shall only apply to that incremental portion of the gross 

income directly attributable to the qualified investment in the expanded business facility. 

Upon determining the portion upon which the tax credit shall be applied, the tax credit 

shall be calculated as follows. 

Year 

1st year 

2nd year 

3rd year 

4th year 

Calculation of Tax Credit. 

Percent of 8&0 tax liability 

used as a tax credit 

100% 

75% 

50% 

25% 
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5th year 0% 

(e) Rental Income Credit. 

(1) Any qualified business taxable under Section 711.12 of this Article that is 

a multi-unit commercial building facility constructed and placed in service or use on or 

after the first day of January, two thousand nine shall be eligible for a decreasing tax 

credit to be taken over a period of four years, and applied against the taxpayer's 

business and occupation tax liability arising under said section 711.12. The first taxable 

year, for purposes of this tax credit, shall commence on the first day of the taxpayer's 

fiscal year immediately succeeding the month in which the qualified investment is first 

placed in service or use: Provided, That for purposes of this tax credit, each 

subsequent tax year shall commence on the anniversary date of the first taxable year. 

The total amount of the tax credit taken may not exceed the total amount of the 

qualified investment. The tax credit herein authorized shall be calculated as follows. 

(A). New multi-unit commercial business facility. 

Year 

1st year 

2nd year 

3rd year 

4th year 

Calculation of Tax Credit. 

Percent of 8&0 tax liability 

used as a tax credit 

100% 

75% 

50% 

25% 

5th year 0% 

(8). Expanded multi-unit commercial business facility. The tax credit 

treatment accorded to the qualified investment in a qualified expanded multi-unit 

commercial business facility shall be the same as that accorded to a qualified new 

multi-unit commercial business facility: Provided, That the tax credit shall only apply to 

that incremental portion of the gross income directly attributable to the qualified 

investment in the expanded retail or wholesale business facility. Upon determining the 

portion upon which the tax credit shall be applied, the tax credit shall be calculated as 

follows. 
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Year 

1st year 

2nd year 

3rd year 

4th year 

5th year 

Calculation of Tax Credit. 

Percent of 8&0 tax liability 

used as a tax credit 

100% 

75% 

50% 

25% 

0% 

(t). Annexed business facility. Any annexed business facility that is subject to tax under 

Section 711.06, 711.07, 711.11 or 711.12 of these ordinances shall be classified as a 

qualified business facility eligible for a decreasing tax credit to be taken over a period of 

four years and applied against the taxpayer's business and occupation tax liability 

arising under said Section 711.06, 711.07, 711.11 or 711.12. The first taxable year, for 

purposes of this tax credit, shall commence on the first day of the taxpayer's fiscal year 

immediately succeeding the month in which the business facility is annexed into the 

City: Provided, That for purposes of this tax credit, each subsequent tax year shall 

commence on the anniversary date of the first taxable year. The tax credit herein 

authorized shall be calculated as follows. 

(A). Annexed business facility. 

Calculation of Tax Credit. 

Year 

1st year 

2nd year 

3rd year 

4th year 

5th year 

Percent of 8&0 tax liability 

used as a tax credit 

100% 

75% 

50% 

25% 

0% 

(g). In order for a business to qualify for this credit, the jobs created shall be located 
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are taxable under Section 711.06, 711.07, 711.11 or 711.12 of these Ordinances. In 

addition, the jobs created shall be retained for the full term of the credit in order for the 

credit to be applicable: Provided, That if the number of qualifying jobs at any time drops 

below the base year employment level plus fifty, the credit shall be lost. 

(h) Credits for the Purchase of Existing Businesses. 

(1) Any qualified manufacturing, retailing, wholesaling, service or multi-unit 

commercial building facility or business taxable under Section 711.06, 711.07, 711.11 

or 711.12 of this Article that is purchased by another person may qualify for the tax 

credit herein authorized, such credit to be applied against any increase in tax liability 

after such sale has been consummated: Provided, That the credit shall only apply to 

that incremental portion of gross income which is greater than the average gross 

income generated by the preceding business over the previous three years. 

(2) Any current tax credit that an existing qualified business may have is eligible 

for transfer to the person purchasing the business: Provided, That only the remaining 

term of the existing credit may be transferred. Any such transfer of an existing tax credit 

to the person purchasing the business shall make such business ineligible for the credit 

available under the foregoing SUbsection (h)(1). 

(i) A person will not qualify to use the tax credit authorized by this section if at the time 

of application the person is using a tax credit or tax rebate under the authority of 

Ordinance 96-05: Provided, That this restriction will cease to be effective at the time the 

person is no longer using a tax credit or tax rebate that is authorized under Ordinance 

96-05. 

0) Any taxpayer authorized to use the tax credit provided in this section that does not 

pay when required any B&O tax imposed by Article 711 of the Ordinances immediately 

forfeits any future use of the tax credit. Other than notifying the non-complying 

taxpayer that the taxpayer has forfeited its authorization to use the credit, the City 

Treasurer is not required to provide a hearing or any other procedure: Provided, That if 

the taxpayer can demonstrate that the required payment of B&O taxes did in fact occur 



within the time stated in Sections 711.17 and 711.18 of this Article 711, the City 

Treasurer shall authorize the taxpayer's continued use of the tax credit. 

(k) The City Treasurer shall develop such forms as are necessary to facilitate the 

application and approval of any business seeking to qualify for this tax credit. The 

forms at a minimum shall require the business' name, address, federal employers 

identification number, the activities of the business, the number of employees of the 

business, the projected amount of qualified investment, and any other information the 

City Treasurer determines to be necessary. The City Treasurer shall provide 

information regarding this tax credit section to any business that requests it. Upon 

receipt of all of the relevant information, the City Treasurer shall recommend to the City 

Council that it either approve or disapprove the application. Upon receipt of the 

Treasurer's recommendation, the City Council shall vote to either approve or 

disapprove the application. 

(I) In order to assure the tax credit herein authorized is being properly utilized by each 

business determined by the City to be qualified to use the tax credit, the City Treasurer 

may, in person or by duly appointed agent, make examination of the books, records 

and papers, and audit the accounts of any such business, and may take the evidence, 

on oath, of any person whom he may believe shall be in possession of any relevant 

information. As soon as possible after procuring such information as the City Treasurer 

may be able to obtain that substantiates improper use of the tax credit, he shall proceed 

to assess the tax due and shall notify the business assessed of the amount of tax due. 

If the taxpayer shall refuse to pay the amount of tax due, the City Treasurer is 

authorized to pursue any and all action necessary to collect the amount of tax so 

assessed. 

(m) City Treasurer Determinations and Denials. The City Treasurer is hereby 

authorized to make any necessary determinations regarding forfeiture or carryover of 

the tax credits authorized by this section. Further, the City Treasurer, subject to review 

by Council, may determine that a particular tax credit application violates the spirit and 
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intention of this section, and deny the credit on that basis. 

Passed on First Reading: November 18. 2008 

Passed on Second Reading: December 2. 2008 

Rusty Casto, Mayor, City of Nitro 

~ /1 IL -I ~ ( tU 

NOTE: The purpose of this Ordinance is to prohibit the granting of new business and 

occupation tax credits under the authority of Ordinance 96-05, and to authorize a new four year 

decreasing business and occupation tax credit to qualified businesses. 

Strike-throughs indicate language that is being removed from the ordinance. Underlining 

indicates language that is being added to the ordinance. 



NITRO CITY COUNCIL 
MEETING MINUTES 
DECE\1BER 2, 2003 

CALL TO ORDER: Mayor Rusty Casto called the meeting to order at 7:30 pm in Council Chambers. Also 
attending with Mayor Casto were Recorder Rita Cox. Ward I Councilman A. A. "Joe" Savilla, Ward 2 
Councilman Bill Racer, Ward 3 Councilman Craig Matthews, Ward 4 Councilman Bill Javins, 
(ouncilm~n at Larg~ Dave Cas~bolt, Bob Fields and Jim McKay, City Treasurer John Young, and City 
Attorney Richie Robb. 

INVOCATIONIPLEDGE OF ALLEGIANCE: The Invocation was given by Councilman A. A. "Joe" 
Savilla the Pledge of Allegiance was led by John Montgomery. 

FUTURE DATES OF COUNCIL: Mayor Casto announced the future dates of Council are December \6, 
2008 and January 6,2009 and January 20,2009. 

APPROVAL OF MINUTES: COUNCILMAl"l BILL JA VINS MOVED THE MINUTES OF 
NOVEMBER 18,2008 BE APPROVED AS WRITTE;--.r WITH A SECOND BY COUNCILMAN" CRAIG 
MATTHEWS. VOTING FOR THE MOTION WERE RECORDER COX, COUNCILMEN MCKAY, 
CASEBOLT, FIELDS, SAVILLA, MATTHEWS AND JAVINS. COUNCILMAN RACER ABSTAINED 
FROM VOTING. THE MOTION CARRIED. 

OLD BUSINESS: 

LEVY VOTL ivlayor Casto announced the vote on the excess ~evy will be held January 31. 2009 with 
early voting being hdd in the Recorder's Office from Q:OO to 12:00 and I :00 to 4:00 weekdays beglaning 
January 9 and ending January 28, 2009. Recorder Cox reported that the Nazarene Church in Satt~s Circle 
will probably be Ihe new polling place for Ward 4. Mayor Casto said he would like for Council to come up 
with two names ~ach to meet with him concerning the levy. Councilman Savilla asked Treasure .John 
Young what portion of the levy will be paid by Nitro Marketplace. He responded that he is CUITe!1dy 
researching it. AtwrncJ Robb said that the city can use public money to advertise that a levy [~!·xti\.'n l~ 
taking place but cannot promote it with public funds. That can enly be done with private donations. 
Councilman McKay said the NDA will help promote the levy and the marquee on 21 5t and I Sf Axe. \\ill be 
available for the Council to use. 

PUBLIC HEARING CONCERt"liNG TAX ORDINANCE AMENDING ORDINANCE 96-05 AND AN 
ORDINANCE TO PROVIDE ECONOMIC DEVELOPMENT TAX CREDITS RELATING TO 
INCENTIVES FOR BUSINESS AND OCCUPATION TAXES BEING CONSIDERED FOR ADOPTION 
BY THE COUNCIL OF THE CITY OF NITRO: Mayor Ca~;to announced the public hearing was open. 
John Montgomery, co··cbair of the Ordinance Committee, explained that by adopting this current reading of 
the ordinance the Ordinance t·,) Provide Economic Development Tax Credits, the Ordinance 96-05 would no 
longer be in effect. The new ordinance will be for businesses with five or more employees or a yearly gro~s 
of$500,000.00 or more. The Business and Occupation tax will be for four years; 100% for the first yl~ar. 
75% for the second year, 50% for the third year, and 25% for the fourth and [mal year. Councilman Craig 
\1::1tthews said he had heard comments from the community that Council should not be the decision maker 
on this issue anc1 his response is that Council has a right to keep unwanted, undesirable businesses Oil! "f lhe 
City. Councilman Jim McKay said the Ordinance Committee has worked on this ordinance for some time 
and had reduced the number of employees originally suggested of an affected businesses to help smaller 
businesses and it was not his intent to bring in adult entertainment. Mayor Casto called for more public 
comment and getting no response, closed the public hearing. 

SECOND READING T A-X ORDINANCE AMENDING ORDINANCE 96-05 AND AN ORDINANCE 
TO PROVIDE ECONOMIC DEVELOPMENT TAX CREDITS TO BE APPLIED AGAINST THE 
BUSINES AND OCCUPATION TAX THAT SATISFY THE STATED QUALIFICATIONS: 
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